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Disqualification by State Election Commission

If the State Election Commission is satisfied that a person,-
(@) has failed to lodge an account of election expenses within the time and in
the manner required by the State Election Commission, and

(b) has no good reason or justification for such failure,
the State Election Commission may, by an order published in the Official Gazette,
declare him to be disqualified and such person shall be disqualified for being a
Councillor (for Corporation, Council & Nagar Panchayat) /Member (for Z.P. , P.S.
& G.P) or for contesting an election for being a Councillor (for Corporation,
Council & Nagar Panchayat) /Member (for Z.P. , P.S. & G.P) for a period of three
(for Corporation, Council & Nagar Panchayat) /five years (for Z.P. , P.S. & G.P)

from the date of the order.
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VI.

IRRBIE -9

(@1 qa T IRTS AT TS AT (BTSN S Ha)

1. JRTGARTT TS (9RRY).... "FATAIS] M2 Beedr HAlaT IgdiRil THR A ATBiSed]
SITATd..." (civil Appeal No 994/9%%3, (AR%8) ASCC §C¢RAIR 9RR¥ SC&W(¢, Date of
Decision 9%/99/9%%3)
2. TSR, FyarRm 7S . dauem dgeiar (]]R) ... "Masue AR SHIaRM
|G} hosedl Tl Auziies Ay 31T fhar &4, & Fﬂmmﬂ%r PR 3red..." ffedes
TRIDT 5. 86/ RR9

“Rule enables the Election Commission to decide whether a contesting candidate has failed

to lodge his account of election expenses within the time and in the manner required by the Act
after adopting the procedure mentioned therein. If an account is found to be incorrect or untrue by
the Election Commission after enquiry under Rule &S, it could be held that the candidate had failed
to lodge his account within the meaning of Section 90(A!) and the Election Commission may
disqualify the said person”.
TSl $ha1a SIRN v e Aqars fHar Rif@s i %.94/994% (3’4Y) AIR
€90, 9%44 SCR () 8¢, Date of Decision 03/04/9%4Y)

.. ..Respondent has given a totally untrue return of election expenses. This is in contravention
of law.. ..

.. Itis not in the interest of purity of elections that such allegations of disqualification should be

completely ignored without enquiry™

TH. TGN 2IRE [qoeq Gl MdHe (A34Y) I THHISIR 8&R (IRYY)? SCR 8ER: 49ELRR0L:
AIRARYYSC, WY, Date of Decision 94/0%/9%Y4Y)

.. ..while it is meritorious to make a donation for charitable purposes, if that is made at the time or
on the eve of an election, it is open to the charge that its real object was to induce the electors to
vote in favour of the particular candiaate, and that it should therefore be treated as election
expense.. ..

29

Charity at election times ought to be kept by politicians in the background.....
foren wR SIRh foves a1 9 RISt ifis . ¢43/9R6¢ (Civil appeal No ¢43/9%6.¢)
(AR&R) ISCR ¢B: AIRARERSC ¢ L: YBELRRR) 93/0R/9R&¢
.. ..If the expenses are primarily or principally, expenses incurred for the promotion of the
interest of the candidate, they are election expenses”™
Aifdex &1 R favees gy Fasua sge Rifee aiftes 3.93%16/9%190 (336¢ AR ¢y,
Q¢ SCR (3) VR, Date of Decision 03/93/9R%0)




VII.

VIII.

“Article 398, in our view, operates in areas left unoccupied by legisiation and the words
'superintendence, direction and control’ as well as ‘conduct’ of all elections’ are the broadest
terms.”

" Parliament or any State [ egisiature has made valid law relating to or in connection with elections,
the Commission shall act in conformity with, not in violation of such provision but where such law is
Silent Art. 398 is a reservoir of power to act for the avowed purpose of, not divorced from pushing
forward a free and fair election with expedition.

“the Commission shall be responsible to the rule of law, act bona fide and be amenable to the
norms of natural justice in so far as conformance to such canons can reasonably and realistically be
required of it as fairplay-in-action in a most important area of the constitutional order, viz.,
elections.”

T. 91, 9 faoeg Ryae g @ 5o IR e *1flics 3¢3%/9%¢R ((3%¢8)R SCC no §4E, Date

of Decision o4 march 9R¢%)
“To sum up, therefore, the legal and constitutional position is as follows:

9@). When there is no Parliamentary legisiation or rule made under the said legisiation, the
Commission is free to pass any orders in respect of the conduct of elections.

9b).  where there is an Act and express Rules made thereunder it is not open to the Commission
to override the Act or the Rules and pass orders in direct disobedliernce to the mandate contained in
the Act or the Rules. In other words, the powers of the Commission are meant to supplement rather
than supplant the law (both statute and Rules) in the matter of superintendence, direction and
control as provided by Art. 39§,

9(c). where the Act or the Rules are silent, the Commission has no doubt plenary powers
under Art. 398 to give any direction in respect of the conduct of election, and..”

TSI 319 9ot qeMRd W urdiss Rifes A1feraT 3. 2994/9]%3 (]R8 AIR §U¢,

9R8¥ SCC (9) §¢R)

“.. .. The ceilling on expendiiture is fixed only in respect of the expenditure incurred or authorised by
the candidate himself but the expenditure incurred by the party or anyone else in his election

campaign is safely outside the net of legal sanctionThe spirit of the provision suffers violation

through the escape route. The prescription of ceiling on expenditure by a candidate is a mere eye-

wash and no practical check on election expenses for which it was enacted to attain a meaningful
democracy. This lacuna in the law is, however, for the Parliament to fill lest the impression is
reinforced that its retention is deliberate for the convenience of everyone. If this be not feasible, it

may be aavisable to omit the provision to prevent the resort to indirect methods for its



circumvention and subversion of the law, accepting without any qualm the role of money power in

the elections. This provision has ceased to be even a fig leaf to hide the reality.. ..”
DI DI YRR AR faveg AR B (9995) 2 5CC 1092 (IT RR]E (3) 0§ 4RRE
Scale (3) 4¢, Date of Decision 08/0%/9%R&)

“The Court ruled that (9) the political parties that had not been filing tax returns violated the
provisions of the Income Tax Act and (<) the burden lies with the candidate to prove that
expenditures were incurred by the party and not the candidate him or herself. the Court
concluded that the FElection Commissionss constitutional authority includes issuing
directions for political parties to submit for its scrutiny the details of all expenditures incurred
or authorized by the parties in connection with the election of their respective candidates
(bg. 99). Thus, the Court ruled that the Government of India shall (j) to inquire into why
requirements under the Income Tax Act for the disclosure and filing of income tax by
political parties were not being enforced by the tax authorities, and (ij) investigate political
parties that had failed to disclose and file Income Tax and initiate action, including any penal
action against the defaulting political parties, in accordance with the Income Tax Act”

BT B YRR ANRIE] faves YR GRGR ({1.9died RS §¢3) Re
1Y 6.93/3003

“.. ..Though advertising by governments should remain regulated all the time, it is
particularly important to scrupulously follow these principles before and during the
elections. As far as possible, during the period prior to elections, only those advertisements
required by law (such as public health and safety advisories or job and contract
aavertisernents) alone be released by governments;.. ..

.. .. aim to influence public support for a political party or a candidate for election o or.. .... ..

embargo on advertisements on the eve of the elections.. ..~

(xi)

I3 AT TETUT fIveg ATEraRTd fhaladdx (309%) 9 THHRIT QR W.P.No.

4590/2014 & CM 9137/2014, Date of Decision 12/9/2014)

..... Where the Election Commission decides that a contesting candidate has failed to
lodge his account of election expenses within the time and in the manner required by the
Act and these rules it shall by notice in writing call upon the candiaate to show cause why
he should not be disquallified. . . . .

. . .The said Rule prescribes that a voucher shall be obtained for every item of expenditure

and for lodging all vouchers along with the account of TC election expenses. . . .



...... Rule enables the Election Commission to decide whether a contesting candidate
has falled to lodge his account of election expenses within the time and in the manner
required by the Act after adopting the procedure mentioned therein. If an account is found
to be incorrect or untrue by the Election Commission after enquiry under Rule £$, it could
be held that the candidate had failed to loage his account within WP (C) No.?499%/?099
page 14 of 9¢ the meaning of Section 90(A) and the Election Commission may disqualify the
said person.. ..~

(xii)  Association for Democratic Reforms Vs. Union of India and another fifea Re
1T $h. 494/3003,1&.93/03/3003

c

“....Omission to furnish the information as per the mandate of Section 33B and furnishing
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false information in that behalf is made punishable.. . . .
i) FAIST ToSI [Ives s PR Rifes Re At . 2¢-]/004, f3.319/0¢ /004
...... Democratic polity - Pure concept of - Abhorrence to corruption and repulsiveness
to idea of criminalisation of politics - Held, democracy expects prevalence of genuine
orderliness, positive propriety, dedicated discipline and sanguine sanctity by constant
affirmance of constitutional morality which is the pillar stone of good governance,
Free and fair elections and democracy - Holding of free and fair election held, is the heart and
soul of parfiamentary system - It is one of the features, absence of which can erode
fundamental values of democracy - Concern of Supreme Court expressed in earlier cases with
regard to various facets of candidates who contest election and seek votes, noticed. . . .
...... Criminalisation of politics - Negative effects on democracy - Held, systemic
corruption and sponsored criminalisation can corrode fundamental core of elective
democracy and, consequently, the constitutional governance - Criminalisation of politics
creates dent in marrows of the nation - Democratic republic polity hopes and aspires to be
governed by government which is run by elected representatives who do not have any
involvement in serious criminal offences or offences relating to corruption, casteism,
societal problems, affecting sovereignty of nation and many other offences. . . . .
..... Need for cleansing of political climate - Electoral reforms - Recommendations of
Justice J.S. Verma Committee Report on Amendments to Criminal Law (¥093) and Law
Commission ?8&th Report (?09&) on electoral reforms - Need for enactment into law,

2

emphasised . . . . ..





