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[N THE HIGH COURT OF JUDI[‘ATURE AT ROMBAY

CIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 1638 OF 2008

Nasif Alam Ha e e el Petitionar.
: Versus
The State of alsisditeiioy | o | 0 Respondents.
_. ALONG WLTH :-
WRIT PETITION NO. 3622 OF 2008
Ganjay Vasantrad s e 0 T petitioner.
Versus
The State Election Campnisaiag b Oisr-ie | T Respondents.
. ALONG WITH :-
WRIT PETITION NO. 3648 OF 2008
pazzak Husen e e e Petitioner.
Respondents.

Versus

chitrs R O8S, -
. ALONG WITH :-
~649 OF 2008

The State of Mahara

WRIT PETITION N o
Petifionet.

.....

Uday Namdeo Bansode.

Versus
ate of naharashtra PETORE IR R s

. ALONG WITH :-

Respondents.

The 5t
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WRIT PETITION NO. 3650 QF 2008

Shivprasad Jaganua thiwtpate | e e Petitioner.
Versus
The State of Mebarsstea 808, - 0 Respondents.

-« ALONG WITH :-

WRIT PETITION NQ. 3651 QF 2008

Mansur Babalal Nastaidi b e e Petitioner.
Versius
The Srate of Maharashtra & Qrs. SR Respondents.
7 + ALONC WITH :-
WRIT PETITION NO. 3661 OF 2008
Dilip Jinnappa Chamanle. | e e Petitioner. :
Versus
The S:ate of Maharashtra & Ors. ... v Respondents.
-+ ALONG WITH :-
S o “ i - - . r? ~ d {}"CF
WRIT PETITION NCL. 2834 QF 2008 AR
Sushkar KnshampiMene. = e b0 o Petinoner.
Versus
The State of Mah Leaahan BERIE. Ll e Respoﬂdents.
-« ALONG WITH :-
WRIT PETITION NO. 3861 OF 2008
Chandrakant Krushna Bl . e e Petitioner.
Versus
Respondents.

The State of Maharashtra & Ors. i e T
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3
Mr. M. L. Patil for Petitioner in W.P. 3638/08.
Mr. Aniit Sale i/by Mr. S.P.Borade in W.P.3622/08.
Mr. R.M.Mouin for Petitioners in W.P. Nos.3648/08, 3649/08, 3650/08 and
3651708, ;
M. POid. Pise for Petitioner in W.P. 3661/08 & 3834/08.
Mr. G. M. Savagave for Petitioner in W.P.3861/08.
Mr. V.5.Masurkar, Government Pleader with Mr. V. P, Malvankar, AGP for
rhe State.
tlr. 5. B. Shettye for Election Commissioner.
Me. NoV.Walawalkar with Me. G.H.Keluskar for Respondent No.2
e WLP.3622/08 and for Respoudent No.4 in W.P.3649/08.

CORAM :  BILAL WAZKI and
S. 8. SHINDE, JJ.

DATED : 17TH JUNE, 2008.

P.C:

Rule.
4. Lazi.lmed Counsel appearing for the respective respondents waive
s#vice on behalf of the respondents.

3 By vonsent of the parties, Rule made returniable and taken up for final
hearing forthwith.

L (e petitions are disposed of by the common order as they raise
same qﬁestion of facts and law.

5. Al the petitionars were candidate to various Wards of Municipal
Corporation of Sangli, Miraj and Kupwad City Municipal Carpcﬁaticn. By a

Notiication 'General Elections — 2008' in the Municipal Corperation were
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called. All nerminabon papers had to be filed between 27" May, 2008 to 3°
June, 2008, Scrutiny of Nominations was to take place on 4™ June, 2008 and
publication of lict of valid nominations had also to be published on 4* June,
2008. Withdrawal had to take place on 9™ Juns 2008 and allotmuent of
symbels had to take place on 10™ June, 2008. Publication of list of contesting
candidates was to be issued on 11" June, 2008 and voting had to take place
on 22" June, 2008, These candidates, whe have filed these petitions, had
hled their nominations within the stipulated period and on 4% June, 2008
wherl their nomunation papers were scrutinised the same were rejected.

0. There is some controversy on fact as the petitioners claim that on 4
June 2008 they moved applications befere the Returning Officer for making
certain correction and they sought time 't-iH their advecate arrive. The
“~turning Officer waited till 4.00 p.m. when their Advocates arrived. He
heard the arguments of the learned Advocate but passed orders on 5 June,
2008 p_re—d.ated 4* June, 2008 rejecting ncminations. This has been disputed
by. the respondents .and the Returning Officer in his counter affidavit
méu'nta_im_ed that the order rejecting neminations were passed on 4" June,
2008 itself.

7 The short COI’LT,(’GVEK;S)’ is whether the nomination papers could be

rejected on the ground that the serial number mentioned by the candidates in
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their nemination forms did not tally with the serial number in the voter's list.
There is no dispute that the present petitioners are eligible to contest
olections and their nominations along with the names of their proposers are
there in the final voter's list. But the dispute is that the serial number they
mentioned in their nomination fornis did not tally with the serial nuritber in
‘he voter's list and therefore their nomination papers were rej ected.

. One oithe main objections taken by the learned Counsel for the
respondent is that since the election pmcess.has a.lready started and it is
settled law that the courts do not in‘terfere at such stage of election process
and if the petitioners have any grievance they will have to wait till the
afiections are over and challenge the ele:tions through the process pe__rmitted
under the relevant laws. We are conscious of .he fact that if the rejec-ion of
nomination of the petitioners are found to be illegal, even if the elections are
held. those elections would be invalid and would only be waste of time and
money and _thé efforts by the State Election Authority. Learned Counsel for
the‘re:spo;ldents <ubmits that since admittedly the serial number mentionead
i the forms did not. tally with the serial number in the voter's list, the
Returning Officer was bound to rejecf the nomination papers in terms of the
mandate of Rule (9) (d) of the Bombay Provincial Mumcipal Cerporaticns

(Conduct of Elections to the \Jorporations) Amendment of Schedule D) Rules,
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2002, Rule (9) lays down that the Returning Officer shall scrutinise and
examine the nemination papers and shall decide the objectiens, if any, and
after sunmary inquiry reject any nominaion paper on any of the grounds
enunerated under cub-rules (a) to (). sub-rule (d) on which the respondents
rely, lays dowi, «l,at the identity of the cundidate of, as the case may be, of
the proposer of seconder, cannot be established with their electeral number
“as specified in* the nomination paper”. Lsarned Counsel for the responidents
submits that tlus rule makes it clear the t th~ serial number given in the
nomination form should tally with the cerial number given in the voter's list.
We are afraid, this is not the interpretation which can be placed on this
provisior. The purpose of this provisions is, mainly, to ascertain whether the
candidate who has filed the nomination paper is eligible under the Act and
his narme and the name of the proposer of saconder is found 1n the voers
list. The serial number is not important. What is important is that the name
of proposer of seconder ard the candidate should be in the voter's list ard it
should be identifiable. The scrial number cannet be the sole identifying factor
for corﬁing to a coenclusion whether the candidate's name, his proposer's
name and seconder's name s in the voter's list or not. Once it is found by the
Returning Officer that the name of the candidate, name of his propeser and

the name of his seconder is in the veters list, he cannot reject tlie nomination
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paper. ln any case, even if the interpretation tried to be placed by the learned
Counsel for the respondents for sub-rule (d) of rule (9) of the Rules is
accepted, even then nomination paper cc uld not have been rejected 1n view
of Rule (10) of the Rules. This Rule lays down, “the Returning Officer shall
not reject any nomination paper on the ground of any defect which is not of
substantial nature”. It can not be any body's case that mentioning a wreng
serial number in the noriin-tion paper would be a defect of subsiantal
nature. There is another proviso to Rule (11) of the Ruies, that where an
objection to the filing of nomination paper is taken by the Returning Officer
or some other person, the candidate concerned may be allowed time up to
the next following working day to rebut the same and Returning Officer is
supposed to record his decision on the adjourned date. The case of the
petitioners is that they wauted to correct and they had moved applications
for making correction in the nomination papers. It 1s admitted by the

Returning Officer in his counter affidavit that the applications were made but

according to him it was made on 4" June, 2008 at 4.00 p.m. when he had
already passed orders rejecting the nominations. When this was made aware
to the candidates that they have xnenti§ned wrong serial numbers in their
noninathen paperls, normally the reaction of the candidates would be that

they would like to correct the serial number. For this reason, we find merits
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from Lalgudi Assembly Constituency. On the finding recorded by
the High Court, it is clear that the appellant in his nomination
form impersonated a person known as Venkatachalam s/o Pethu,
taking advantage of the fact that such person bears his first
name. Appellant would be even criminally liable as he filed his
nomination on affidavit impersonating himself. If in such
circumstances, he is allowed to continue to sit and vote in the
Assembly his action would be fraud to the Constitution.

27. Ian view of the judgment of this Court in the case of
Election Commission of India v/s Saka Venkata Rao, AIR
1953 SC 210, it may be that action under article 192 could not
be taken as the disqualification whicli the appellant incurred was
priot to his election. Various decisions of this Court which have
been referred to by the appellant that jurisdiction of the High
Court under article 226 is barred challenging the election of a
returned candidate and which we have noted above do not
appear to apply to the case of the appellant now before us.
Article 226 of the Constitution is couched in widest possible
term and unless there is clear bar to jurisdiction of the High
Court its powers under Article 226 of the Constitution can be
eercised when there is any act which is against any provision of
law or viclative of constitutional provisions and when recourse
cannot be had to the provisions of the Act for the appropriate
relief. In circumstances like the present one bar of Article 329(b)
will 1.0t come into play when case falls under Articles 191 and
193 and whole of the election process is over. Consider the case
where the person elected is not a citizen of India. Would the
Court allow a foreign citizen to sit and vote in the Legislative
Assembly and not exercise jurisdiction under Article 226 of the

an

Constitution?

11.  In view of the above, we direct that the ncmination of the present
petitioners be treated to have been approved. They be allotted the election
sywhols and their names be added and published in the list of contesting

candidates. Since, the names of the petitioners are also to be added to the list
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of contesting candidates and symbcls Lave to be allotted to them and some
more arrangements may have to be made, therefore, it is left to the Election
Cemnmussioner to decide whether the schedule of elections relating te poﬁing
date as notified earlier needs to be changed or not. He may do sc in his
scretion after considering all the relevant factorss.

12, Rule made absclute in the above terms. Writ petitions are disposed of.
No order as to costs.

13, However, this order shall apply only to the persons who have
approached this Court.

14.  All Autherities concerned to act on an authenticated copy of this Qrder.

Sd/-

(BILAL NAZKI, J.)
Sd/-
(S. S. SHINDE, J1.)
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